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final decision. We therefore discharge the rule for a new trial, as 
the best, and indeed the only means, of enabling the parties to bring 
the case at once before a higher and ultimate tribunal. 
Rule discharged. 



In the Putnam [Indiana) Circuit Court. 

ANDERSON, M'LEAN & COMPANY VS. ALEXANDER ET. AL. 

1. It seems that the common law right of issuing paper, representing money, and 
to be used as currency by private bankers, has never had any existence by the 
usages of this country, such paper having uniformly been issued by the govern- 
ment, or by banks authorized by government. 

2 By the Constitution of Indiana, no bank of issue can be established, except a 
State bank, and free or private banks, pursuant to the general banking law. 

3. It hence appears that an association of individuals, for the purpose of banking, 
not in pursuance of any statute law, is an illegal institulion. 

The opinion of the Court, in which the facts fully appear, was 
delivered by Perkins, J. 

This is a suit to recover the amount of certain notes purporting 
to be issued by the Citizens' Bank of Gosport. The suit is against 
the stockholders of the bank in their individual capacity. The 
main ground of defence is, that the bank is an illegal institution, 
and its issues void. The bank was organized by an association of 
individuals, for the purpose of doing a general banking business, 
including the issuing of notes to circulate as money. Engraved 
plates were procured, bills of various denominations, payable to 
bearer, in the exact similitude of bank-notes, printed, issued, and 
put into circulation by the company. No securities were filed with 
the Auditor of the State. The organization was not, and was not in- 
tended to be, in pursuance of any statute law. And these questions 
are presented by the case : 

1. Is the right to issue bills to circulate as money, a natural or 
common law right? 

2. If so, is it placed under restrictions by our constitution and 
statutes ? 

3. If so, and the bills were issued without authority of law, are 
the issuers legally liable to pay them ? 

Banking originated in the exercise of a natural or common law 
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right, as does, perhaps, every other pursuit, and was called into ex- 
istence by the wants of the public. It at first consisted in receiving 
money on deposit, loaning it to customers, buying and selling bills 
of exchange, &c. For money deposited, the bankers gave notes or 
certificates. These passed from hand to hand, represented actual 
cash, were called bank or bankers' notes, and hence, as a bank note 
in its origin, represented money, bank notes came, by usage, to be 
considered as and taken for money. Subsequently, with the growth 
of commerce, bankers adopted the practice of issuing their notes, 
not for sums of money actually deposited, but upon their own 
credit made payable to bearer. These notes circulated as money. 
The issue of such notes, it seems, according to the National 
Cyclopaedia, a work appearing to be but an abridgment of a 
much better one under a more humble title, the Penny Cyclo- 
poedia, was engrafted into the business of private banking. But in 
1694 the bank of England was established by the government, and 
to protect it in the enjoyment of its privileges, private banking in 
England passed under the control of statutes, and the right in 
private bankers to issue paper as a circulating medium was re- 
strained. It ceased in that country to he exercised, and strictly 
private banking became limited to the functions of banks of deposit 
and discount. 

At the period of the establishment of business houses in the 
North American Colonies, private banks in England did not practice 
issuing paper to be used as currency. The first issues of paper 
money here were made by the Colonial and Continental governments, 
and the second, and all or nearly all subsequent issues were by 
banks chartered by those or succeeding state or national govern- 
ments. It may be laid down as a general proposition, that, in this 
country, paper money has been issued only by government, or 
banks authorized by government. Such has been the practice in 
this state, and perhaps it might be safely asserted that the common 
law right of issuing such paper by private bankers never had an 
existence in this country. But without determining this point, we 
proceed to inquire whether the right exists under the present con- 
stitution and laws of Indiana. 
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The subject of banking was a prominent one before the convention 
that framed our present constitution. The members were divided 
upon it into three parties : 

1. The hard money men — opposed to all bank paper — all banks 
of issue. 

2. Those who wished the issue of such paper to be confined ex- 
clusively to a bank chartered by the state. 

3. Those who were opposed to any monopoly in the business, but 
desired it should be open to all the citizens — that banks should be 
organized upon free trade principles. 

The two parties favoring banks of issue, introduced their re- 
spective propositions — one for a State bank, the other for free banks. 
The latter was in these words : " The business of banking shall be 
free to all, on such terms and restrictions as the legislature shall 
impose by general laws for such purpose, including the following 
principles, which shall be obligatory upon all persons, associations 
or corporations acting under such general laws." Deb. Con., vol. 
2, p. 1414. 

In discussing the subject, some of the members of the convention 
appeared to regard the right to issue bank paper for purposes of 
circulation as a franchise to be granted by the government ; others 
as a natural or common law right, but one so liable to abuse, as to 
require stringent restrictions upon its exercise. Thus, Mr. Rariden 
said : " The free system is based upon the natural rights of man, 
under the idea that what is done by man as a citizen may be done 
by man as a banker. Its friends say they only want to negative 
certain rights and powers in that branch of business — that it is to 
be left open and free to all — that whosoever will pledge securities, 
&c. — this is called free to all." 

Mr. Kelso — " The plan, as I understand it, is this, or about this : 
A general law is to be passed by the legislature, authorizing any 
and all, who choose to go to banking ; not however without re- 
strictions ; and one of their strongholds is the security they offer to 
the billholder." 

Judge Howe — " Now, as to the question of monopoly, that also 
will be entirely obviated. Under a law of this kind, every one will 
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have a right to bank if he has money enough. All the privileges 
that have ever been given to a bank, are the rights to sue and be 
sued in its corporate capacity, and to issue bills. The right of 
banking is a right which every man has at common lawj and this 
system, instead of extending the right, restricts it. It is a re- 
striction of all banking." 

Professor Read — "I shall, sir, favor those restrictions, which, in 
my opinion, will the most certainly secure these principles, (a return 
to a specie currency, &c.,) and at length bring the country to the 
true commercial and constitutional medium of exchange. By the 
general adoption of a species of securities which will gradually 
disappear, this object will be accomplished, and banking will be re- 
stored to its legitimate sphere, which is not the emitting and circu- 
lation of bills of credit." Other members expressed like sentiments. 
2 vol. Deb. Con., from p. 1414 to 1640. 

It clearly appears from the whole discussion, that those members 
who regarded the right to issue bills at franchise, considered that 
it could only be exercised, as of course it could only be, under a 
grant from the legislature, and that those who held it a natural 
right, regarded the constitution they were framing as a restriction 
upon the exercise of the right otherwise than in a manner to be 
prescribed by the legislature. Both regarded the constitution a3 
controlling the subject. 

When the propositions came to a vote, the hard money men 
voted with the free bank men against the State bank section, and 
with the State bank men against the free bank section, and thus at 
first defeated both. The free and State bank men then combined 
and adopted both sections, substantially as introduced. 

They provide that the legislature may create a State bank by 
charter of incorporation, with power to issue biils. This was the 
proposition of the State bank men. And "2. No banks shall be 
established otherwise than under a general banking law, except " a 
state bank ; which law shall provide for the registry and counter- 
signing, by an officer of State, " of all paper credit designed to be 
circulated as money," kc. This was the proposition of the free 
bank men — Const., Art. IX. This historical view enables ua at 
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once to determine the effect to be given to the section of the con- 
stitution touching general banking. It was designed to operate 
on individuals as well as upon the legislature. It prohibits all 
banking, by way of issuing bills, except in the mode prescribed by 
statute. It must, by its terms, prohibit general or free banking in 
anj other mode, for the reason that free banks are not, and cannot 
be established by the legislature. That body can only prescribe 
the terms, conditions, and mode upon and in which individuals may 
establish them. The legislature can only establish, in the strict 
sense of the term, a bank, by granting a special charter. It does 
not thus establish free banks. Individuals establish them. 

Accordingly we find that the legislature has enacted a general 
law, entitled " an Act to authorize and regulate the business of 
general banking," which provides that "any number of persons, 
not less than eleven," may, under prescribed regulations, establish 
a bank, &c. 

It seems to us, upon a view of the whole matter clear, beyond 
doubt, that no bank of issue can be established in this State under 
our present constitution, except a State bank, and free or private 
banks pursuant to the provisions of the general banking law. 

This being the case, it follows that the Citizens' bank of Gosport 
is an illegal institution ; and further, that because of its illegality, 
its issues are void. See Curtis et al. vs. Leavitt, 15 New York 
Court of Appeals, by Smith, p. 1. And being void, the law is well 
settled that they cannot be made the foundation of an action. — 
Any consideration given for them may be recovered back, but a suit 
on the bills i3 not maintainable. 

We have no statute, it may be remarked, as we ought to have, 
making it a penal offence to issue such paper ; hence its issuers 
cannot be punished; but being inhibited by the constitution, and 
impliedly by statute, though not under a penalty, they are illegal 
and void. 

The demurrer is sustained. 
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